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}After this session, you will be able to:
1. View Mediation/Arbitration as a tool in 

your strategy toolbox
2. Know when and how to use it to your 

advantage
3. Understand the basics of arbitration 

provisions and what main things to look for
4. Understand the difference between 

litigation costs and arbitration costs



}Family
ƁRules \
ƁWhen rules are broken
¶Ignore
¶Correct/Assert
¶Correct/Assert/ Negotiate
¶Consequences/Negotiate
¶Escalate/Negotiate
ƁRelative bargaining power/leverage in the 

marketplace
ƁThe íWhens î of timing, when to compromise, 

when to escalate/fight, when to walk away. 



} In almost all commercial contracts now
}íBy inserting individual arbitration clauses into a 

soaring number of consumer and employment 
contracts, companies like American Express 
devised a way to circumvent the courts and bar 
people from joining together in class -action lawsuits, 
realistically the only tool citizens have to fight illegal 
or deceitful business practices.
Over the last few years, it has become increasingly difficult to 
apply for a credit card, use a cellphone, get cable or Internet 
service, or shop online without agreeing to private 
arbitration. The same applies to getting a job, renting a car or 
placing a relative in a nursing home.î   
https://www.nytimes.com/2015/11/01/business/dealbook/arb
itration -everywhere -stacking -the -deck -of-justice.html

http://www.nytimes.com/2015/11/02/business/dealbook/in-arbitration-a-privatization-of-the-justice-system.html?module=inline
https://www.nytimes.com/2015/11/01/business/dealbook/arbitration-everywhere-stacking-the-deck-of-justice.html


}https://www.nytimes.com/topic/subject/arbit
ration -conciliation -and -mediation

https://www.nytimes.com/topic/subject/arbitration-conciliation-and-mediation


}https://www.nytimes.com/topic/subject/arbit
ration -conciliation -and -mediation

https://www.nytimes.com/topic/subject/arbitration-conciliation-and-mediation


}IN ALMOST 
ALL MANAGED 

CARE 
CONTRACTS



}Do you want to be respected by your 
business partners/payers?
}Do you want to have a strategy for when 

it pays to escalate a dispute and when it 
doesnðt.
}Do you want to have an additional tool 

to obtain payments or stand on 
principal
}Do you want to be able to compute the 

cost benefit analysis of disputing vs 
doing nothing. 



}He will win who knows when to fight and when not to 
fight. He will win who knows how to handle both 
superior and inferior forces. He will win whose army 
is animated by the same spirit throughout all its 
ranks. He will win who, prepared himself, waits to 
take the enemy unprepared. He will win who has 
military capacity and is not interfered with 
[supported by] by the sovereign.
ëSun Tzu, the Art of War 

} If you know the enemy and know yourself, you need 
not fear the result of a hundred battles. If you know 
yourself but not the enemy, for every victory gained 
you will also suffer a defeat. If you know neither the 
enemy nor yourself, you will succumb in every battle.
ëSun Tzu



1. Alternative Dispute Resolution ë
negotiation, mediation, arbitration.

2. It is to your advantage to Mediate 
before you arbitrate.  Make sure all 
your dispute resolution sections of 
your contract require mediation 
before Arbitration.

3. Because: Its cheaper, faster, and 
most times will resolve the conflict.



Mediation: 
1. Confidential ënothing said or discussed 

in mediation is admissible in any adverse 
action between the parties, including 
arbitration

2. Parties agree on the Mediator.
3. Parties split the cost of the Mediator
4. Mediators are trained and or certified, 

usually by the court system.



What is Mediation and How does it 
Work? 

5. Meet in a neutral location
6. Parties have briefed the mediator in 

advance, both with materials shared 
with the other side but also confidential 
so Mediator is well prepared and 
familiar

7. Parties must both have someone 
authorized to resolve the dispute



Mediation: 
8. The parties are in separate rooms with 

the mediator going back and forth 
communicating strengths and 
weaknesses of the cases, settlement 
offers, and where appropriate, their own 
observations.  

9. While all parties may have an opening 
where their positions are outlined, its 
not required Meet in a neutral location



Mediation: 
9. Generally speaking, youðll know if the 

case is going to settle in between half and 
a full day. 

10. Mediatorðs rates are set by the mediator 
but at $300/hour - $2400 for 8 
hours/2=$1200.  



1. íArbitration is a private process where 
disputing parties agree that one or several 
individuals can make a decision about the 
dispute after receiving evidence and hearing 
arguments.

2. Arbitration is different from mediation because 
the neutral arbitrator has the authority to 
make a decision about the dispute. 
íhttps://www.americanbar.org/groups/dispute_
resolution/resources/DisputeResolutionProces
ses/arbitration/

https://www.americanbar.org/groups/dispute_resolution/resources/DisputeResolutionProcesses/arbitration/


3. íThe arbitration process is similar to a trial in 
that the parties make opening statements and 
present evidence to the arbitrator. Compared to 
traditional trials, arbitration can usually be 
completed more quickly and is less formal. For 
example, often the parties do not have to follow 
state or federal rules of evidence and, in some 
cases, the arbitrator is not required to apply 
the governing law.î 
https://www.americanbar.org/groups/dispute_r
esolution/resources/DisputeResolutionProcess
es/arbitration/

https://www.americanbar.org/groups/dispute_resolution/resources/DisputeResolutionProcesses/arbitration/


4. íAfter the hearing, the arbitrator issues an 
award. Some awards simply announce the 
decision (a "bare bones" award), and others 
give reasons (a "reasoned" award).

5. The arbitration process may be either binding 
or non -binding. When arbitration is binding, 
the decision is final, can be enforced by a court, 
and can only be appealed on very narrow 
grounds. When arbitration is non -binding, the 
arbitrator's award is advisory and can be final 
only if accepted by the parties.î
https://www.americanbar.org/groups/dispute_r
esolution/resources/DisputeResolutionProcess
es/arbitration/

https://www.americanbar.org/groups/dispute_resolution/resources/DisputeResolutionProcesses/arbitration/


Dispute Resolution
1. In General . The parties will work together in good faith to resolve any and all

disputes between them (hereinafter referred to as íDisputesî)including but not
limited to all questions of arbitrability, the existence, validity, or scope of the
Agreement or any term hereof .

2. Mediation . Notwithstanding the foregoing, in the event either party is aggrieved by
the act, or the failure to act, of the other (or of any employee, agent, or officer of the
other) in relation to the performance of the duties and responsibility imposed on
such party or person under this Agreement, the aggrieved party shall notify the other
in writing of the nature of the complaint and shall submit therewith a proposed
solution . The parties shall then meet and diligently and conscientiously attempt to
resolve the complaint . If the parties are unable to resolve the dispute within sixty
(60 ) days of the written notice , either party, by written request to the other
(íMediationRequestî),may submit the dispute to mediation held at Greenville,
South Carolina, and conducted by a mutually acceptable mediator . Any request for
mediation will be submitted within five (5) business days of the end of such sixty (60 )
day period (unless otherwise agreed) . Each party shall share equally the cost of any
mediation hereunder, with each party bearing its own costs associated with such
mediation . The arbitrator(s) may construe or interpret but shall not vary or ignore
the terms of this Agreement and shall be bound by controlling law . The arbitrator(s)
shall have no authority to award punitive, exemplary, indirect or special damages,
except in connection with a statutory claim that explicitly provides for such relief .



1. Arbitration . In the event that mediation is unsuccessful or is not
concluded within sixty (60 ) days following the date of the mediation
Notice, either party may submit the dispute to binding arbitration by
providing written notification to the other party (íArbitrationNoticeî).
The Arbitration Notice shall contain a brief statement of the issue(s) and
stated that the parties have failed to reach amicable agreement . Each
party shall share equally the cost of any arbitration hereunder, with each
party bearing its own costs associated with such arbitration .

2. The following process will be followed unless otherwise agreed in writing :
1. Unless otherwise agreed, arbitration will be conducted in accordance

with the Commercial Dispute Procedures of the American Arbitration
Association as amended from time to time (See http ://www .adr .org ) .

2. One arbitrator will be selected by written agreement of the parties
within ten (10 ) days of the Arbitration Notice . Arbitration will be held
in Greenville, South Carolina, or other mutually agreeable site .

http://www.adr.org/


1. If the dispute pertains to a matter which is generally administered buy
certain Plan procedures, such as a credentialing or quality
improvement plan, the policies and procedures set forth in that plan
must be fully exhausted by Hospital before Hospital invokes
arbitration .

2. The decision of the arbitrator(s) on the points in dispute will be
binding, and judgment on the award may be entered in any court having
jurisdiction thereof . The parties acknowledge that because this
Agreement affects interstate commerce the Federal Arbitration Act
applies .

3. Unless otherwise agreed in writing by the parties, the party wishing to
pursue the Dispute must initiate the arbitration within one (1) year
after the date on which notice of the Dispute was given pursuant to
Section XX hereof or shall be deemed to have waived its right to pursue
the dispute in any form .



1.ílawnot controllingî
2.íArbitrationëno mediationî
3. Can get mediation in

arbitration by agreement .
4. AAA commercial v health

care
5. AHLA rules




